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Introduction

The Competition Commission of India (CCI), in line with the
gazette notification notified by the Ministry of Corporate
Affairs (MCA) yesterday' and discussed in our alert here,
published the CClI (Combinations) Regulations, 2024
(Merger Regulations) earlier today. These will replace
the existing CCI (Procedure in regard to the transactions
of business relating to combinations) Regulations, 2011
(Combinations Regulations, 2011) (as amended).

The Merger Regulations implement the merger control
related provisions of the Competition (Amendment) Act,
2023 (Amendment Act) and provide detailed guidance on
the applicability of the deal value threshold (DVT).

We discuss the practical aspects of the DVT to deal making
in this update in Q and A form:

I. What is the DVT?

The DVT is an additional jurisdictional threshold
under the Amendment Act. If the transaction value
crosses INR 20 billion (USD 240 million approx.),
parties are required to seek approval from the CCl
before closing the transaction.

Il. Does the DVT apply only to deals signed on or
after 10 September 2024?

No. It applies to transactions that may have been
signed before 10 September 2024 and therefore,
even to transactions that have been ‘partly closed’
or pending closing as on 10 September 2024.

r1 MCA Notification, F. No. Comp-05/4/2023-Comp-MCA dated 09 September 2024.
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Parties do need to recalibrate on the matter of
whether your transaction meets the DVT in India for
approval from the CCI.

1.  Will I have violated the law if I have already
moved towards closing of transactions executed
before 10 September 2024 but have not closed?

No. The transition provisions under the Merger
Regulations clearly exempt parties from the ‘gun
jumping’ provisions of the Amendment Act? even if
your transactions have achieved partial closing. But
you do have to notify such transactions now.

IV. Does the DVT apply to global acquisitions?

Yes. However, the DVT has a substantial business
operations test (SBO) for global acquisitions
involving targets in India.

V. What is the SBO and does it apply to all sectors
uniformly?

No. There is a carve out and a separate test for
‘Digital Services™ versus all other sectors.

In the case of Digital Services, SBO is breached if any
of the following criteria are met:

a. 10%+ of the total global business/end users must
be based in India, or

b. 10%+ of the target’s total gross merchandise
value (GMV) is from India**, or

rz Section 43A of the Competition Act, 2002 (as amended).
3 Digital service means the provision of a service or one or more pieces of
digital content, or any other activity by means of internet whether for
consideration or otherwise to a business user or an end user.
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c. 10%+ of the target’s global turnover for the
preceding financial year is from India.

Note: Business/end users to be determined basis
average number of total users for 365 days preceding
the Relevant Date*.

For sectors other than Digital Services, the SBO is
applicable as follows:

a. 10%+ of the target’s total GMV is from India**;
and the GMV in India is more than INR 500 crore
(USD 60 million approx.); OR

b. 10%+ of the target’s total global turnover for
the preceding financial year is from India; and
the turnover is more than INR 500 crore (USD 60
million approx.)

Note**: the reference period for the GMV is 12 months
preceding the Relevant Date.*

Please note that in case of Digital Services there
is an express exclusion for the criterion of target’s
turnover in India being more than INR 500 crore
(USD 60 million approx.).

acquirer or its group entity during a two-year
period preceding the Relevant Date and the DVT
includes consideration payable over a period of
2 years from the date a transaction comes into
effect and includes incidental arrangements
(such as technology assistance, usage rights,
etc.).

7 The DVT will be assumed to have been exceeded
where the precise value or consideration of
a transaction cannot be established with
reasonable certainty.

7 The ‘best estimate’ for determining DVT’s
applicability shall be the estimate of the board
of directors or other approving authority. In the
absence of which, the maximum amount payable
shall be considered as the ‘best estimate’.

Vill. Are there any other exemptions that are

applicable in the event | breach the DVT. For e.g., |
am acquiring less than 5% in the target, and I have
no control rights, no board or observer seats, but
the transaction value crosses the DVT. | am also
not involved in a business that is horizontally, or
vertically connected with the target’s business,

VI. The target in my case meets the small target noram I involved with a complementary business.
exemption i.e., its assets are less than INR 450 cr ) ) )
(USD 54.9 million or the turnover of the target is Parties would not need to notify a transaction
less than INR 1250 cr (USD 149.7 million)®. thgt m_eets the exemptlons under Fhe 'Competltlon
(Criteria for Exemption of Combinations) Rules,
The DVT will apply to transactions that were 2024 (Exemption Rules). The Exemption Rules list
previously exempt under the small target exemption. transactions that would be exempt from notification
requirements.
VIl. What else should one know about the DVT?
Please await our detailed update on the Exemption
7 Parties are required to consider previous Rules.
investments / acquisitions in the ‘target’ by the
-

4 Relevant Date is the date on which the approval of the proposal relating to

merger or amalgamation is accorded by the board of directors or the date of
execution of agreement or the date of such other document for acquisition.
5 MCA Notification, F. No. Comp-05/4/2023-Comp-MCA dated 09 September 2024.
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Disclaimer

All information given in this alert has been compiled from credible, reliable sources. Although reasonable care has been
taken to ensure that the information contained in this alert is true and accurate, such information is provided ‘as is’,
without any warranty, express or implied as to the accuracy or completeness of any such information.

Cyril Amarchand Mangaldas shall not be liable for any losses incurred by any person from any use of this publication or its
contents. This alert does not constitute legal or any other form of advice from Cyril Amarchand Mangaldas.

Should you have any queries in relation to the alert or on other areas of law, please feel free to contact us on
cam.publications@cyrilshroff.com
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-

100" years of legacy 1000 Lawyers Over 200 Partners |

Peninsula Chambers, Peninsula Corporate Park, GK Marg, Lower Parel, Mumbai 400 013, India
T +9122 6660 4455 E cam.mumbai@cyrilshroff.com W www.cyrilshroff.com
Presence also in Delhi-NCR | Bengaluru | Ahmedabad | Hyderabad | Chennai | GIFT City | Singapore | Abu Dhabi

2024 © Cyril Amarchand Mangaldas


mailto:cam.mumbai@cyrilshroff.com
http://www.cyrilshroff.com

